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UNI TED STATES DI STRI CT COURT
NCORTHERN DI STRI CT OF CALI FORNI A

I N RE: Master File No MDL-1347

WORLD WAR || ERA JAPANESE
FORCED LABOR LI Tl GATI ON,

Thi s Docunent Rel ates To:

Resus v Mtsui & Co, Ltd, et

al,

ND Cal No 00-3313
LIl anza v Mtsui & Co (USA), ORDER NO 9
Inc, et a

ND Cal No 00-3240
Sal daj eno v | shi hara Sangyo
Kai sha Ltd, et al,

ND Cal No 00-2960
Sant o Donmi ngo v _|shi hara

ND Cal No 00-3828

In these consolidated actions, plaintiffs fromvarious
countries seek damages and ot her renedi es from Japanese
corporations for their forced |abor during Wrld War 1l. The four
matters in the above caption represent the classes of Filipino
plaintiffs. On Septenber 21, 2000, the court dism ssed the clains
of plaintiffs who were United States or Allied soldiers in the war

based on the court’s conclusion that the 1951 Treaty of Peace with
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Japan constitutes a waiver of such clains. Inre Wrld War 1l Era

Japanese Forced Labor Litigation, 114 F Supp 2d 939, 942 (ND Cal

2000) (Order No 4). Mdtions to dismss brought by plaintiffs who
were not nenbers of the arnmed forces of the United States or its
allies were not addressed by the order and remain pending with the
court. The four matters involving Filipino plaintiffs were
transferred to this court after the initial hearing on defendants’
notions to dismss. As a result, defendants now nove to dism ss
and/or for judgnment on the pleadings in the actions involving

Filipino plaintiffs.

I

The Filipino plaintiffs assert essentially the same
clainms as the other plaintiffs in these actions. Mst notably,
t hey seek conpensation under California Code of GCvil Procedure 8
354.6, a law permitting an action by “any person who was a nenber
of the civilian popul ation conquered by the Nazi regine, its allies
or synpathi zers, or prisoner-of-war [of the sane regines] * * *
[to] recover conpensation for |abor perforned as a Second World War
slave labor victim* * * fromany entity or successor in interest
t hereof, for whomthat |abor was perforned * * * . Cal CCP §
354.6. The Filipino plaintiffs also assert clains under California
tort and common | aw, such as intentional infliction of enotiona
di stress, conversion, unjust enrichnent, constructive trust and
unfair business practices prohibited by California Bus & Prof Code
8§ 17200. One of the Filipino plaintiffs also asserts violations of

the “law of nations.”
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Def endants argue that the clains of the four Filipino
actions are barred by the Treaty of Peace with Japan for the sane
reasons the clains of the Allied POM are barred. As noted in
Order No 4, the treaty was signed at San Franci sco on Septenber 8,
1951, by the representatives of the United States and 47 ot her
Al lied powers and Japan. Treaty of Peace with Japan, [1952] 3 UST
3169, TIAS No 2490 (1951) (hereinafter, Treaty). The waiver
provision in the treaty is Article 14(b). See id at 3183. In

essence, that provision broadly waives “all” reparations and “other
clainms” of the “nationals” of Allied powers “arising out of any
actions taken by Japan and its nationals during the course of the
prosecution of the war.” 1d. Defendants argue that the

Phi li ppines was an “Allied Power,” and thus the clains of any of
its nationals are barred. The key issue for the court to address,
therefore, is whether the Philippines is an “Allied power” subject
to the provisions of the treaty.

Article 25 of the treaty defines “Allied Powers” for the
pur poses of the treaty. |Id at 3190. 1In relevant part, that
article provides that “the Allied Powers shall be the States at war
wi th Japan, or any State which previously forned a part of the
territory of a State naned in Article 23, provided that in each
case the State concerned has signed and ratified the Treaty.” |d.
The Philippines was an official signatory of the treaty. 1d at
3304. Article 23, which directs each signatory to ratify the
treaty, specifically nanmes the Republic of the Philippines. Id at

3189. Indeed, the Philippines sent six representatives to the

treaty negotiations to sign on behalf of the country: Carlos P
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Romul o, J M Elizal de, Vicente Francisco, D osdado Macapagal,
Emliano T Tirona and V G Sinco. 1d. The Philippines ratified the
treaty on July 23, 1956, and deposited the ratification with the
United States pursuant to Article 24 of the treaty. See MJ Bownman
and DJ Harris, Miultilateral Treaties Index and Status at 172

(Butterworths 1984) (Def Req for Judicial Notice (Doc #200), Exh
B). The treaty thus becane effective in the Philippines on July
23, 1956. Id.

The Filipino plaintiffs do not dispute any of these
facts. In fact, a professor submtting a declaration in support of
their opposition explicitly states that “Article 14(b) is to be
read as a waiver by the Phillippines [sic] wwth respect to the
clainms of Filipino nationals ‘“arising out of any action taken by
Japan and its nationals in the course of the prosecution of the
war.’” Magal |l ona Decl (Doc #249), T 3.

In sum because the Philippines is specifically naned in
Article 23 and the country both signed and ratified the treaty,
under Article 25 the Philippines is an Allied power for purposes of
the treaty. Treaty at 3190. The court finds, therefore, that for
the reasons discussed in Order No 4, the Treaty of Peace wi th Japan

bars the clains of the Filipino plaintiffs.

|1
In an effort to avoid the preclusive effect of the
treaty, the Filipino plaintiffs put forth several unpersuasive
argunments, several of which were |ikew se asserted by the Allied

plaintiffs but rejected in Order No 4. In their first and nost
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prom nent argunent, the Filipino plaintiffs assert that their
clainms do not arise out of conduct taken “in the prosecution of the
war.” Pl Qpp Br (Doc #247) at 4-8. As the court noted in Order No
4, “[i]t is particularly far-fetched to attenpt to di stinguish

bet ween the conduct of Inperial Japan during the Second World War
and the major industry that was the engine of its war machine.” |n

re Wrld War 11, 114 F Supp 2d at 948. The Filipino plaintiffs are

asking the court to make that distinction.

The Filipino plaintiffs argue that their conplaints are
different fromthose in the Allied matters. Specifically, they
contend that no facts are all eged which would pernmit the court to
i nfer that defendants’ conduct in the Philippines was taken in the
course of the prosecution of the war. Pl Qop Br (Doc #247) at 5.
The court has reviewed the four Filipino conplaints and finds this
argument to be seriously disingenuous.

Three of the four conplaints are filled wth allegations
equating the actions of defendants with those of Japan’s efforts to
prosecute the war. For exanple, the Llanza conplaint asserts that
“[t] he defendants, in collaboration and conspiracy with the Enpire
of Japan, devel oped plan [sic], schenme [sic] and/or common
enterprises, through and by which the defendants enabled the Enpire
of Japan to conduct and execute the entire operations of World War
I1.” Llanza conpl, f 64. The sane conplaint then asserts that
“t he Japanese governnent established prograns whereby the Japanese
conmpani es could use the Filipino, and other allied civilians and
POM as slave or forced | aborers * * * “toward the prosecution of

the Greater East Asiatic War.’” Id, § 72 (quoting the Japanese
5
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Prisoners of War Bureau). Simlarly, the Resus conplaint alleges
that a “Japanese mlitary governnment de facto ruled the
[Philippines] until it was |liberated in February 1945 * * * [and]
appropri ated ownershi p of non-Japanese owned i ndustry and
production which, in turn, comm ssioned or entrusted themto
private Japanese conpani es including the defendants * * * [whoO]
forced Filipinos to work as slave and forced | aborers.” Resus
conpl, 91 104-05 (enphasis in original). The Sal dajeno conpl aint
asserts that “one of Japan’s nmjor purposes * * * in occupying [the
Philippines] was to exploit the * * * |arge deposits of copper,
coal, manganese and iron - all resources that Japan badly needed
for its wartinme efforts.” Saldajeno conpl, § 37.

The Filipino plaintiffs ignore these allegations and,

i nstead, hang their argunent on the Santo Donmi ngo conplaint only.

That particular action was initiated after the court issued O der
No 4. Consequently, the plaintiffs in that matter have artfully
attenpted to plead around the Article 14(b) bar. The conpl ai nt

al l eges that “[o]ne of Defendants’ * * * goals from 1941-1945 was
to exploit the natural resources in the area, especially mning
resources, for their self-interest, profit, and financial gain, and

not for the prosecution of the war.” Santo Domi ngo conpl, { 27.

Assum ng that defendants’ intent was not to prosecute the war by
operating their businesses with the help of forced | abor, however,
does not establish that Japan’s intent in “transacting busi ness”

wi th such defendants was not to hel p Japan prosecute the war. See
id, 1 39. As defendants correctly point out, the treaty

unanbi guously waives all Allied clains “arising out of any actions
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taken by Japan and its nationals in the course of the prosecution

of the war” regardl ess whet her defendants sought to prosecute the
war or sinply sought financial gain. See Treaty at 3183 (enphasis

added). Indeed, the fact that the Santo Dom ngo plaintiffs assert

a claimunder California Code of Cvil Procedure 8§ 354.6
denonstrates that they seek conpensation for injuries arising in
the course of Japan’s prosecution of the war. As stated above, it
woul d be a stretch to attenpt to distinguish between the conduct of
Japan during the war and the conpani es that supported its war
machi ne. Overall, therefore, the allegations of the Filipino
conpl aints denonstrate that their actions are within the scope of
the treaty’s waiver

The Filipino plaintiffs also put forth several argunents
that, at bottom contend waiver of their clains renders the treaty
unconstitutional under Filipino constitutional law and invalid
under the fundanmental norns of international law. See Pl Opp Br
(Doc #247) at 9-14. The court previously rejected simlar
argunments by the Allied plaintiffs. As stated in Order No 4, these
argunments are “contrary to the well-settled principle that the
government may lawfully exercise its ‘sovereign authority to settle
the clains of its nationals against foreign countries.”” Inre

Wrld War 11, 114 F Supp 2d at 948 (quoting Danes & Miore v Regan,

453 US 654, 679-80 (1981); citing Neri v United States, 204 F2d

867, 868-69 (2d Cir 1953) (enforcing treaty waiver of reparations
clainms)). Wether waiver of the Filipino plaintiffs’ clains
violates the constitutional |aw of the Philippines (as opposed to

Anmerican constitutional law) is beside the point. Treaties nade
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under the authority of the United States, such as the Treaty of
Peace with Japan, are “the suprene Law of the Land.” US Const, Art
VI. For challenges to such treaties brought in American courts,
therefore, the relevant inquiry is whether the treaty conplies with
American law, not the |law of another nation. As the Suprenme Court
concl uded | ong ago:

The treaty is therefore a | aw nade by the proper
authority, and the courts of justice have no right to
annul or disregard any of its provisions, unless they
violate the Constitution of the United States. It is
their duty to interpret it and adm nister it according to
its terms. And it would be inpossible for the executive
departnent of the governnment to conduct our foreign
relations with any advantage to the country, and ful fil
the duties which the Constitution has inposed upon it, if
every court in the country was authorized to inquire and
deci de whether the person who ratified the treaty on
behal f of a foreign nation had the power, by its
constitution and |l aws, to make the engagenents into which
he enter ed.

Doe v Braden, 57 US 635, 657 (1853). Hence, the laws of the

Phi |l i ppines are not relevant for the court’s analysis of a treaty
made under the authority of the United States. See id.

The Filipino plaintiffs also argue that the waiver
provi sion does not apply to them because the reparations agreenent
bet ween Japan and the Philippines only rel eases Japan from cl ai ns
to the extent of its paynent of reparations. Pl Qop Br (Doc #247)
at 18-19. Applying the terns of the reparations agreenent to trunp
the wai ver provision of the treaty strains logic and sinply
contradi cts the unanbi guous | anguage of the reparations agreenent.
Specifically, the agreenent rel eases Japan “fromits reparations
obligation” to the extent of Japan’s paynents under the agreenent.

See Reparations Agreenent Between Japan and the Republic of the
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Philippines, Article 6 (Def Req for Judicial Notice (Doc #200), Exh
C at 4). Hence, the passage cited by the Filipino plaintiffs in
Article 6 nerely rel eases Japan fromits reparati ons obligations as
they are paid. 1d (“By and upon making a paynent * * * Japan * * *
shall be released fromits reparations obligation to the extent of
* * * such * * * paynent.”). The waiver provision in the treaty
thus still applies.

Finally, the Filipino plaintiffs assert that the Alien
Tort Cainms Act (ATCA), 28 USC § 1350, provides the court with
jurisdiction to hear the clains of the Filipino plaintiffs. See Pl
Qop Br (Doc #247) at 19-20. To be sure, the act provides district
courts with “original jurisdiction” over clains by aliens for torts
“committed in violation of the law of nations or a treaty of the
United States.” 28 USC § 1350. But the court has already
determi ned that federal subject matter jurisdiction exists for
claims, such as these, that are based on the federal comon | aw of

foreign policy and relations. Inre Wrld War 11, 114 F Supp 2d at

943-44. The Ninth Grcuit’s conclusion that the act also creates a
cause of action for “violations of specific, universal and
obligatory” nornms under international |aw does not alter matters.

See In re Estate of Ferdi nand Marcos, Human Rights Litigation, 25

F3d 1467, 1475 (9th Cr 1994) (citation omtted). The treaty
precludes the clains of the Filipino plaintiffs regardless of the
authority under which these clains are brought. Accordingly, the
ATCA may enable this court to hear the Filipino plaintiffs’ clainmns,

but it does not elimnate the preclusive effect of the treaty.




© 00 N O O b~ w N Pk

N N RN RN NN N NN R P P R R R R R R
Lo N o oo M WON P O ©O 0O N OO0 M WO DN — O

For the foregoing reasons, defendants’ notions to dismss

and/ or for judgnent on the pleadings are GRANTED with respect to

the actions involving Filipino plaintiffs. The clerk shall enter

j udgnent

i n the above-capti oned cases.

IT 1S SO ORDERED

10

VAUGHN R WALKER
United States District Judge




